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No. 2008AP266-CR
(L.C. No. 2006CF5998)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl ai ntiff-Respondent, FI'LED
V. JUL 15, 2010
Teri on Lamar Robi nson, A John Voel Ker

Acting derk of
Supreme Court

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

1 ANNETTE KI NGSLAND ZI EGLER, J. This is a review of a
publi shed decision of the court of appeals! that affirmed a
judgnment of conviction entered upon a guilty plea by the
M | waukee County Circuit Court, Joseph R Wall, Judge. Acti ng
upon an anonynous informant's tip and what they believed to be
an outstanding felony arrest warrant, police officers forcibly
entered and subsequently searched the apartnent of Terion Lanmar
Robi nson (Robi nson). Following the circuit court's denial of

his nmotion to suppress, Robinson pled guilty to one count of

! State v. Robinson, 2009 W App 97, 320 Ws. 2d 689, 770
N. W2d 721.
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possession wth intent to deliver tetrahydrocannabinols (THC),
200 granms or less, in violation of Ws. Stat. 8§ 961.41(1m(h)1
(2005-06) . 2 On appeal, Robinson argues that the officers

warrantless entry into his apartnent and subsequent search
violated his constitutional rights against unreasonabl e searches
and sei zures. We disagree and therefore affirm the court of

appeal s deci si on.

2 Al'l subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.

Wsconsin Stat. 8 961.41(1n) "Possession wth intent to
manuf acture, distribute or deliver"” provides in relevant part:

Except as authorized by this chapter, it is
unlawful for any person to possess, wth intent to
manuf act ur e, distribute or deliver, a controlled
substance or a controlled substance anal og. I nt ent

under this subsection may be denonstrated by, w thout
[imtation because of enuneration, evidence of the
quantity and nonetary value of the substances
possessed, the possession of manufacturing inplenents
or paraphernalia, and the activities or statenents of
the person in possession of the controlled substance
or a controlled substance analog prior to and after
the alleged violation. Any person who violates this
subsection is subject to the follow ng penalties:

(h) Tetrahydrocannabi nol s. If a person violates
this subsection with respect to tetrahydrocannabi nols,
included under s. 961.14(4)(t), or a controlled
substance analog of tetrahydrocannabinols, and the
anount possessed, wth i nt ent to manuf act ur e,
distribute, or deliver, is:

1. Two hundred grans or less, or 4 or fewer
pl ants contai ning tetrahydrocannabi nols, the person is
guilty of a Cass | felony.
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12 The dispositive issue in this case is whether the
police officers' warrantless entry into Robinson's apartnent and
subsequent search was supported by probable cause and justified
by exigent circunstances when the officers corroborated three of
the four details relayed by an anonynous informant, knocked and
announced their presence, and imrediately heard footsteps
runni ng fromthe door.

13 Assuming wthout deciding that the commtment order
for unpaid fines did not constitute an arrest warrant and
therefore was insufficient to permt the police officers' |aw ul
entry into Robinson's apartnent, we conclude that t he
warrantless entry was neverthel ess reasonable because it was
supported by probable cause and justified by exi gent
ci rcunst ances. First, we determne that the police officers’
warrantless entry into Robinson's apartnent was supported by
pr obabl e cause. Because the officers corroborated each of the
three prelimnary details provided by the anonynous i nfornmnt,
it was reasonable for the officers to then believe, as the
informant had alleged, that evidence of illegal drug activity
woul d probably be found in Robinson's apartnent. Second, we
conclude that the police officers’ warrantless entry into
Robi nson's apartnent was justified by exigent circunstances.
Once Robinson was aware of the officers' presence outside his
door and footsteps were inmmediately heard running from the door,
the officers reasonably believed that Robinson would destroy

evidence of his illegal drug activity. Finally, we conclude
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that once inside the apartnent, the officers lawfully seized the
evidence in plain view and arrested Robi nson.
| . FACTUAL BACKGROUND AND PROCEDURAL POSTURE

14 On Novenber 6, 2006, an anonynous citizen wal ked into
M | waukee's District Five police station and infornmed O ficer
Wesam Yaghnam (O ficer Yaghnam) that a man by the nane of Terion
Robi nson was selling marijuana out of his apartnent. The
citizen provided Oficer Yaghnam wth Robinson's conplete
address, 7233 North 38th Street in MI|waukee, Apartnent 8, in
addition to Robinson's cell phone nunber.

15 O ficer Yaghnam then conducted a warrant check on the
Crime Information Bureau (ClB) and the National Crine
Information Center (NCIC) databases.? According to O ficer
Yaghnamis testinony at the suppression hearing, his search

revealed that Robinson "had two open warrants,” one for a

% The CIB operates and manages a |aw enforcenent message
swwtch and network system that provides crimnal justice
enpl oyees with a wide variety of information, including "wants
and warrants, driver i cense and vehi cl e regi stration
information, crimnal histories, protection order and injunction
files, sex offender and corrections information, stol en
property, mssing persons and nore." W sconsin Departnent of
Justi ce, Law Enf or cenent Servi ces: Cl B
http://ww. doj.state.w .us/dles/cib/ (1 ast visited July 6,
2010).

The NCI C, described by the Federal Bureau of Investigation
(FBI') as "the lifeline of law enforcenment,” is an electronic
cl earinghouse of <crime data that enables <crimnal justice
agencies nationwde to "apprehend fugitives, |ocate m ssing
persons, recover stolen property, and identify terrorists.”
FBI , NCI C: The Nat i onal Crinme I nf or mati on Center,
http://ww. fbi.gov/hg/cjisd/ncic.htm (Iast visited July 6,
2010).
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"famly offense” and another for "the possession of [or]
delivery of a controlled substance.” Listed on the screen were
the names of the warrants, what the warrants were for, and their
case nunbers. The warrant for possession or delivery of a
control | ed substance had a fel ony case nunber.

16 Consistent with his wusual practice, Oficer Yaghnam
did not pull the warrants and testified that he does not always
have the capability of doing so. Instead, "[a]ll [the officers]
do is [] run on the system If it conmes back with a warrant
then that is in good faith, and that is how [they] arrest.”

M7 After conducting the warrant check, Oficer Yaghnam
and several other officers*® went to the address identified by the
anonynous informant as Robinson's apartnent. The officers did
not seek a search warrant, as they were intending to conduct a

"knock and talk."® The officers were let into the building by

4 According to Officer Yaghnamis testinmony, he and his
partner were joined by five other squads for a total of eight
of ficers.

> The Seventh Circuit Court of Appeals explained the "knock
and talk" technique in United States v. Johnson, 170 F.3d 708
711 (7th Cr. 1999):

[I]n a "knock and talk," the police approach a house
or apartnment in which they suspect drug dealing is
occurring. They listen outside the door for a brief
period of tinme, and then they knock on the door and
attenpt to persuade whoever answers to give them
perm ssion to enter. |f consent is forthcom ng, they
enter and interview the occupants of the place; if it
is not, they try to see from their vantage point at
the door whether drug paraphernalia or contraband is
in plain view If it is, then they nmake a warrantl ess
entry. As this description makes plain, the "knock

5



No. 2008AP266- CR

anot her resident. Sonme officers, including Oficer Yaghnam
proceeded upstairs to Apartnment 8, while others renained outside
to secure the exits.

18 According to Oficer Yaghnam the officers knocked on

the door to Apartnment 8 several tinmes with no answer. They
knocked again and heard novenent inside the apartnent, |eading
them to believe that sonebody was inside. At that point,

O ficer Yaghnam called the cell phone nunber provided by the
anonynous i nformant. A phone rang on the other side of the
door, but nobody answered. O ficer Yaghnam described the

succeedi ng events as foll ows:

Q [Attorney Merten, on behalf of the State]: Wat
happened next ?

A [Oficer Yaghnan]: | then knocked on the door
again, and then a male voice replied, "W is it?" |
then replied, "Terion?" And he stated, "Yes,"
actually, "Yeah." Then | identified nyself as, "The
M | waukee police departnent. You need to open the
door. " And that is when | heard footsteps running
fromthe door

Q And when you said you heard footsteps running
from the door, was that—how quickly after the fact
that you identified yourself as a MIwaukee Police
Department officer did you hear that?

A: I nmediately.

and tal k" procedure typically does not involve the
prior issuance of a warrant.

See also State v. Phillips, 2009 W App 179, 911 n.6, 322
Ws. 2d 576, 778 N.W2d 157.
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Q And when you heard those footsteps, what did
you do then?

A. Then, fearing for the safety of possibly him
destroyi ng evidence or escaping, we then forced entry
into the building, into the apartnent.

Q How soon did you force entry after you heard
t hose footsteps?

A: I nmediately.
Q And how did you force entry?

A: By kicking open the door.
19 After O ficer Yaghnam ki cked open the door, he and the
other officers proceeded into the apartnent. Upon entering the

residence, Oficer Yaghnam identified a "pretty strong” odor of

burnt marij uana. He described the apartnent's layout as an
"open concept." I Mmediately to the right of the door was a
kitchen, which opened up to a dining room Robi nson was
standing in the dining room The dining room flowed into a

living room where the officers found a fenale later identified
as Roxanne Reindl (Reindl). The apartnment had a bal cony exit,
accessible by a sliding door |ocated between the dining room and
living room O ficer Yaghnam observed |oose nmarijuana on a
coffee table in the living room and several individual bags of
marijuana i nside an open cool er next to the couch.

110 O ficer Yaghnam arrested Robinson, citing as the basis

n6

Robi nson's "open warrants. He then searched Robinson's person

6 The officers also arrested Reindl. Her arrest is not at
issue in this case.
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and recovered "a large anmount of currency"’

and a cell phone
The <cell phone's nunber matched the one Oficer Yaghnam
previ ously dial ed. The officers also seized two digital scales
and a box of sandw ch baggi es; one of the scales and the baggies
were taken fromthe kitchen counter.?®

11 On Novenber 8, 2006, Robinson was charged with one
count of possession with intent to deliver THC, nore than 200
grans but not nore than 1,000 grans, in violation of Ws. Stat.
8 961.41(1m (h)2. On January 7, 2007, Robinson noved to
suppress all evidence obtained from his apartnment on the grounds
that it was the fruit of an unlawful entry.

12 On January 10, 2007, the circuit court conducted a
hearing on Robinson's notion to suppress, at which Robinson
|argely corroborated O ficer Yaghnamis testinony. Robi nson
recal l ed hearing knocks on his apartnent door® on November 6,
2006, immediately followed by his cell phone ringing. He
testified that he silenced his ringer and then went to the door

to look out the peep hole, but the peep hole was covered. Wen

he asked who was there, soneone responded, "M I|waukee Police

" According to the conplaint, Robinson was in possession of
$1, 800.

8 orficer Yaghnam acknow edged that the second scal e was not
in plain view and was instead |located in a closet adjacent to
Robi nson's bedroom The «circuit court deened that scale
i nadm ssi bl e.

® Robinson initially denied residing at the apartnent,
testifying that it was not his residence but instead his
girlfriend's. He has since abandoned that argunent.
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Depart ment. Open up." According to Robinson, he then replied,
"No, thank you,' and walked away from the door, and they
started kicking in the door." He denied running from the door

and stated that he was not wearing shoes at the tine.

13 Robinson also denied snoking marijuana that day but
testified that Reindl was. He admtted that a strong odor of
marijuana was in the air in his apartnent and that marijuana was
on the coffee table. \Wen asked if he was aware that marijuana
was also in the cooler, he responded that he was not: "I seen
the weed that was on the table. [ The cooler] couldn't have
been—+fi]Jt had to have been out of sight."”

14 Reindl also testified at the suppression hearing. She
recalled visiting Robinson at his apartnment on Novenber 6, 2006,
and snoking "[a] little bit" of marijuana.

115 At the close of the suppression hearing, it cane to
light that what Oficer Yaghnam thought was an open felony
warrant for possession or delivery of a controlled substance was
actually a commtnent order for unpaid fines. |In particular, on
Septenber 29, 2006, the MIwaukee County Circuit Court issued a
commtnent order for unpaid fines stemm ng from Robinson's 1998
conviction for manufacturing or delivering THC. According to

court records, on Decenber 18, 1998, then-circuit court Judge
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Kitty K Brennan'® sentenced Robinson to 12 nonths inprisonnent
and ordered himto "pay a fine in the anmount of $500.00 plus all
costs and surcharges at $50.00 a nonth, starting 3/1/99 and
thereafter on the first of every nonth or serve 60 days STRAI GHT
TIME in the House of Correction consecutive to any other
sentence."” The commtnent order was signed by an assistant to
the Cerk of GCrcuit Court and ordered that "any |aw enforcenent
officer arrest and detain Terion L[.] Robinson Jr[.] in custody
for 60 days or until $1026.50 is paid."

116 On March 14, 2007, the circuit court issued an oral
deci sion denying Robinson's notion to suppress. The court
adopted O ficer Yaghnamis testinony as its findings of fact,
noting that "[e]ven Terion Robinson's version of all of this
[wa]s not that nuch different than the police['s]." I n
particular, the court mde a threshold finding that the
officers, relying on the CIB and NCI C databases, believed that
Robi nson was subject to an outstanding felony arrest warrant for

manufacturing or delivering marijuana. Citing State v. Collins,

122 Ws. 2d 320, 326, 363 N W2d 229 (1984), the circuit court

concl uded that the evidence should not be suppressed because the

1 prior to oral argunent before this court, the State filed
a letter informng us that Judge Brennan was a nenber of the
court of appeals panel that decided this case. The matter was
not brought to the court of appeals’' attention, and neither
Robi nson nor the State has briefed or filed a notion on the
issue before this court. W therefore will not address it
further.

10
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officers believed they had a valid arrest warrant which
aut hori zed entry into Robinson's apartnent.
117 As alternative grounds for denying Robinson's notion

to suppress, the circuit court applied State v. Hughes, 2000 W

24, 233 Ws. 2d 280, 607 N W2d 621, and determined that the
officers' otherwise warrantless entry into Robinson's apartnent
was supported by probable cause and justified by exigent
ci rcunst ances. The court <concluded that the officers had
probabl e cause to believe that the apartnent contained evidence
of a crinme because they confirned information relayed by the
anonynous informant, specifically Robinson's apartnent nunber
and his cell phone nunber. In addition, the court believed
O ficer Yaghnamis testinony that he heard footsteps running from
t he door and consequently feared the destruction of evidence.

18 Following the circuit court's denial of his notion to
suppress, Robinson pled guilty to a reduced charge of one count
of possession with intent to deliver THC, 200 grans or |ess, and
the circuit court entered judgnent of conviction.

119 Robi nson appeal ed his conviction and the order denying
his notion to suppress. On June 30, 2009, the court of appeals

af firnmed. State v. Robinson, 2009 W App 97, 320 Ws. 2d 689

770 N.W2d 721. Assum ng wi thout deciding that the conm tnent
order was insufficient to permt the officers’' lawful entry into
Robi nson's apartnent, the court of appeals concluded that the
evidence derived from the warrantless entry and search was
neverthel ess adm ssible under the good faith exception to the

excl usionary rule. ld., Y1 (citing United States v. Leon, 468

11
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U S 897 (1984); State v. Eason, 2001 W 098, 245 Ws. 2d 206,

629 N. W 2d 625). The court determned that Oficer Yaghnam had
a good faith belief that what he discovered on the CIB and NCI C
dat abases was an open felony warrant for Robinson's arrest.
Id., 911. Recogni zing that police reliance on those databases
is considered standard operating procedure, the court declined
to suppress evidence obtained as a result: "' Suppressing
evidence obtained in a situation where a reasonable officer
woul d believe an arrest warrant existed would not help to deter
m sconduct by arresting officers, because there is no m sconduct
to deter."" 1d. (quoting Collins, 122 Ws. 2d at 326).

20 In addition, I|ike the circuit court, the court of
appeals determned that the officers’ warrantless entry was
alternatively justified by exigent circunstances: "Robinson was
in the identified apartnment and had the cell phone nunber given
by the informant. When the police heard footsteps noving away
from the door suggesting a possible escape attenpt or a
destruction of evidence, exigent circunstances were created
permtting the officers to kick in the door." Id., f17.

21 Robinson petitioned this court for review, which we
granted on Novenber 12, 2009. W now affirm

1. STANDARD OF REVI EW

22 Qur review of an order granting or denying a notion to
suppress evidence presents a question of constitutional fact.
Hughes, 233 Ws. 2d 280, 15. Wen presented with a question of
constitutional fact, this court engages in a two-step inquiry.

State v. Pal | one, 2000 W 77, 127, 236 Ws. 2d 162, 613

12
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N. W2d 568; Hughes, 233 Ws. 2d 280, ¢915. First, we review the
circuit court's findings of historical fact under a deferentia
standard, uphol ding them unless they are clearly erroneous. See

State v. Popke, 2009 w 37, 110, 317 Ws. 2d 118, 765

N. W 2d 5609; Pal | one, 236 Ws. 2d 162, 127, Hughes, 233
Ws. 2d 280, 15. Second, we independently apply constitutiona
principles to those facts. Pal | one, 236 Ws. 2d 162, 1f27;
Hughes, 233 Ws. 2d 280, 915; State v. Linon, 2008 W App 77,

12, 312 Ws. 2d 174, 751 N.W2d 877.
[11. ANALYSI S

23 In this case, we assune wthout deciding that the
commtnent order for unpaid fines did not constitute an arrest
warrant and therefore was insufficient to permt the police
officers' lawful entry into Robinson's apartmnent. We need not
determ ne whether the good faith exception to the exclusionary
rul e applies because we conclude that the officers' warrantless
entry and subsequent search was justified on the nobre narrow
grounds of probabl e cause and exi gent circunstances.

24 The Fourth Amendnent to the United States Constitution
and Article I, Section 11 of the Wsconsin Constitution protect
"[t]he right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and

sei zures. " U.S. Const. anmend. IV Ws. Const. art. 1, § 11.%

1 The Fourth Amendnent to the United States Constitution
provides in full:

The right of the people to be secure in their
per sons, houses, papers, and ef fects, agai nst
unreasonabl e searches and seizures, shall not be

13
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Because physical entry of the home is deened "'the chief evi
agai nst which the wording of the Fourth Anendnent is directed,'"
Payton v. New York, 445 U S. 573, 585 (1980) (quoting United

States v. U S. Dist. Court for E. Dist. of Mch., S. Dv., 407

usS 297, 313 (1972)), warrantless searches of hones are

presunptively unreasonable, WlIlsh v. Wsconsin, 466 U S. 740,

749 (1984); Payton, 445 U.S. at 586; Pallone, 236 Ws. 2d 162
1929, 59; Hughes, 233 Ws. 2d 280, ¢117. However, the doctrine
of exi gent circunstances is one of the well-recognized

exceptions to the warrant requirenent. See Payton, 445 U. S. at

590; Hughes, 233 Ws. 2d 280, 117, State v. Sm t h, 131

Ws. 2d 220, 228, 388 N WwW2d 601 (1986). The exception

violated, and no Wirrants shall issue, but upon
probabl e cause, supported by CGath or affirmation, and
particularly describing the place to be searched, and
t he persons or things to be seized.

Article I, Section 11 of the Wsconsin Constitution
simlarly states:

The right of the people to be secure in their

per sons, houses, papers, and effects agai nst
unreasonable searches and seizures shall not be
vi ol ated; and no warrant shall issue but upon probable
cause, supported by oath or af firmation, and

particularly describing the place to be searched and
t he persons or things to be seized.

As a general rule, we historically interpret the search and
seizure provision of our state's constitution consistent wth
the United States Suprenme Court's interpretation of the Fourth
Amendnent . See State v. Pallone, 2000 W 77, 1928, 236
Ws. 2d 162, 613 N.W2d 568; State v. Hughes, 2000 W 24, 917
n.6, 233 Ws. 2d 280, 607 N W2d 621; State v. DeSmdt, 155
Ws. 2d 119, 130, 454 N.W2d 780 (1990); State v. Linobn, 2008 W
App 77, Y11 n.5, 312 Ws. 2d 174, 751 N.W2d 877.

14
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recognizes that in special circunstances, when there is an
urgent need coupled with insufficient time to obtain a warrant,
"it would be unrealistic and contrary to public policy to bar

|aw enforcenent officials at the doorstep.” Smth, 131

Ws. 2d at 228. In such instances, an individual's substanti al
right to privacy in his or her honme nust give way to the
conpelling public interest in effective |aw enforcenent. See
Hughes, 233 Ws. 2d 280, ¢916; Snith, 131 Ws. 2d at 228. The
government bears the burden of showng that the warrantless
entry was both supported by probable cause and justified by
exi gent circunstances. See Wlsh, 466 U S. at 750; Pallone, 236
Ws. 2d 162, 129; Hughes, 233 Ws. 2d 280, 9117; Smth, 131
Ws. 2d at 228.

125 In this case, we conclude that the State has satisfied
its burden of denonstrating that the police officers’
warrantless entry into Robinson's apartnent was both supported
by probable cause and justified by exigent circunstances. e
wi |l analyze each requirenent in turn

A. Probabl e Cause

26 The Fourth Anmendnent to the U S, Constitution and
Article I, Section 11 of the Wsconsin Constitution "require]
probabl e cause to support every search or seizure in order to
"safeguard the privacy and security of individuals against
arbitrary invasions by governnent officials.'" Hughes, 233

Ws. 2d 280, 919 (quoting State v. DeSmdt, 155 Ws. 2d 119,

130, 454 N.W2d 780 (1990)). In the search context, probable
cause requires a "'fair probability' that contraband or evidence

15
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of a crine wll be found in a particular place." Hughes, 233
Ws. 2d 280, 921 (quoting Illinois v. Gates, 462 U S. 213, 238
(1983)); see also State v. Carroll, 2010 W 8, 19128, 322
Ws. 2d 299, 778 N W2d 1. W evaluate the existence of
probable cause objectively, concerned wth whether | aw
enforcenent acted reasonably. See Illinois v. Rodriguez, 497

uU. S. 177, 185 (1990) ("[I]n or der to satisfy t he
'reasonabl eness' requirenent of the Fourth Anmendnent, what is
general ly demanded of the many factual determ nations that nust
regularly be made by agents of the governnment—whether the
magi strate issuing a warrant, the police officer executing a
warrant, or the police officer conducting a search or seizure
under one of the exceptions to the warrant requirenent—s not
that they always be correct, but that they always Dbe

reasonable."); Gates, 462 US at 231 ("'In dealing wth

probable cause, . . . as the very nane inplies, we deal wth
probabilities. These are not technical; they are the factual
and practical consi derations of everyday life on which

reasonable and prudent nen, not l|egal technicians, act.'"

(quoting Brinegar v. United States, 338 U S. 160, 175 (1949)));

Hughes, 233 Ws. 2d 280, 123. In other words, in this case, we
nmust determ ne whether it was reasonable for O ficer Yaghnam and
the other police officers to believe that evidence of illegal
drug activity would probably be found in Apartnment 8. See
Hughes, 233 Ws. 2d 280, 23. W conclude that it was.

27 The officers were acting upon an anonynous informant's
tip that Robinson was selling marijuana out of his apartnent.

16
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Considered wthin the totality of the circunstances, the value
and reliability of an informant's tip "may usefully illumnate
the comonsense, practical question whether there is 'probable
cause' to believe that contraband or evidence is l|ocated in a
particular place." (Gates, 462 U S. at 230. The U.S. Suprene
Court has recognized the particular value of |aw enforcenent's
corroboration of details of an informant's tip. Id. at 241.
"' Because an informant is right about sone things, he is nore
probably right about other facts."'" Id. at 244 (quoting

Spinelli v. United States, 393 U S. 410, 427 (1969) (Wite, J.

concurring)). That 1is, police «corroboration of innocent,
al though significant, details of an informant's tip Ilend
reliability to the informant's allegations of crimnal activity.

See State v. WIllians, 2001 W 21, 1139-40, 241 Ws. 2d 631, 623

N. W2d 106. For purposes of nmaking a practical, common-sense
determ nation of probable cause, that is sufficient. Gates, 462
US at 244-45 ("It is enough, for purposes of assessing
probabl e cause, that 'corroboration through other sources of
informati on reduced the chances of a reckless or prevaricating
tale," thus providing 'a substantial basis for crediting the
hearsay.'" (quoting Jones v. United States, 362 U S. 257, 271
(1960))).

28 In this case, the officers corroborated three of the

four details relayed by the anonynous informant. According to

17
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O ficer Yaghnamis testinmony,'® the informant provided the
followng four details: (1) Sonmeone named Terion Robinson, (2)
who lived in Apartnment 8 at 7233 North 38th Street in M| waukee
(3) with cell phone nunber [], (4) was selling marijuana out of
his apartnent. Wiile the informant failed to explain how he
canme to know of the inside information, the specificity of his
information and the fact that he personally walked into the
police station supported his credibility. | ndeed, the informnt
was "anonynous" only to the extent that he was nanel ess. He
j eopardized his anonymty by approaching Oficer Yaghnam in
person. See Linmon, 312 Ws. 2d 174, f18. "Ri sking one's
identification intimtes that, nore |ikely than not, the
informant is a genuinely concerned citizen as opposed to a
fall aci ous prankster." WIlIlians, 241 Ws. 2d 631, {35.

29 In the mdst of their "knock and talk," the officers
corroborated each of the three prelimnary details provided by
t he anonynous informant: Robinson's nane, his address, and his
cell phone nunber. According to Oficer Yaghnam s testinony,
after he knocked on the door to Apartnent 8, a mnale voice
questioned from inside, "Wwo is it?" O ficer Yaghnam replied,
"Terion?" The nale voice then answered, "Yeah." \Wen Oficer

Yaghnam di al ed the cell phone nunber identified by the infornmant

12 The circuit court adopted Officer Yaghnam s testinony as
its findings of fact. W uphold those findings as they are not
clearly erroneous. See Pallone, 236 Ws. 2d 162, 9127; Hughes,
233 Ws. 2d 280, Y15. This is particularly true because, as the
circuit court pointed out, Robinson hinself confirmed nuch of
O ficer Yaghnam s testinony.

18
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as Robi nson's, a phone imediately rang on the other side of the
door . It was therefore reasonable for the officers to believe

just as the informant had said, that Terion Robinson resided in
Apartment 8. The officers' corroboration of innocent, although
significant, details of the informant's tip lent reliability to
the informant's allegation that Robinson was selling narijuana

out of his apartnent. See Wllianms, 241 Ws. 2d 631, ¢940. The

officers may not have corroborated the substantive allegation of

crimnal activity, but that is not what probabl e cause demands:

[ Plrobable cause requires only a probability or
substantial chance of crimnal activity, not an actual
showi ng of such activity. By hypothesis, therefore,
i nnocent behavior frequently wll provide the basis
for a showi ng of probable cause; to require otherw se
would be to sub silentio inpose a drastically nore
rigorous definition of probable cause than the
security of our citizens denands.

Gates, 462 U S. at 243 n.13. Moreover, regardl ess of whether or
not the commtnent order constituted an arrest warrant, a
gquestion which we do not decide, it remains that the officers
believed that Robinson was subject to an outstanding felony
arrest warrant for manufacturing or delivering nmarijuana. I n
the least, the officers were cognizant of the fact that Robi nson
was previously charged wth illegal drug activity. That
knowl edge further lent reliability to the informant's allegation
that Robinson was selling nmarijuana. Because the officers
corroborated each of the three prelimnary details provided by
t he anonynous informant, we conclude that it was reasonable for

the officers to then believe, as the informant had all eged, that

19
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evidence of illegal drug activity would probably be found in
Apartnment 8. Accordingly, the State has satisfied its burden of
denonstrating that the police officers' warrantless entry into
Robi nson's apartnent was supported by probable cause. W now
turn to the State's requisite showi ng of exigent circunstances.
B. Exigent Circunstances

130 Consistent with the US. Supreme Court, see, e.d.,

Brigham CGty, Uah v. Stuart, 547 U S. 398, 403 (2006); Ceorgia

v. Randol ph, 547 U S. 103, 116 n.6. (2006); Wlsh, 466 U S. at

750, this court has recognized four circunstances which, when
measured against the tine required to procure a warrant,
constitute exigent circunmstances that justify a warrantless
entry: (1) an arrest made in "hot pursuit,"” (2) a threat to the
safety of the suspect or others, (3) a risk that evidence wll

be destroyed, and (4) a likelihood that the suspect wll flee

Hughes, 233 Ws. 2d 280, 925; Smith, 131 Ws. 2d at 229. Li ke
our analysis of probable cause, the test for determning the
exi stence of exigent circunstances is an objective one. See

Brigham City, 547 U. S. at 403-04; Smth, 131 Ws. 2d at 230. W

must determ ne  whet her t he police officers under t he
ci rcunstances known to them at the tine reasonably believed that
a delay in procuring a warrant would gravely endanger safety,
risk the destruction of evidence, or enhance the |ikelihood that
the suspect will escape. Smth, 131 Ws. 2d at 230.

31 In this case, we conclude that the police officers’
warrantless entry into Robinson's apartnent was justified by
exi gent circunstances because the officers reasonably believed
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that a delay in procuring a warrant would risk the destruction
of evidence. O ficer Yaghnam testified that after knocking on
the door to Apartnent 8 and identifying hinself as the MIwaukee
Police Departnent, he "heard footsteps running from the door."
Because he "fear[ed] for the safety of possibly [Robinson]

destroying evidence, "

he forced entry into the apartnent by
ki cki ng open the door. Once Robinson was aware of the officers

presence outside his door and footsteps were imedi ately heard
running from the door, it was certainly reasonable for the
officers to assune that Robinson would destroy evidence of his
illegal drug activity. Drugs like marijuana are easily and

qui ckly destroyed. See Hughes, 233 Ws. 2d 280, 126; State v.

Henderson, 2001 W 97, 938, 245 Ws. 2d 345, 629 N W2d 613.
Under all the circunstances of this case, Robinson had every
incentive to intentionally destroy evidence of the marijuana in

order to avoid its discovery. See Hughes, 233 Ws. 2d 280, 927

"Had the officers stayed outside and called for a warrant, the
evidence very likely would have been lost." |d.

32 Robinson argues that to the extent the officers' knock
and announcenent led to the running footsteps, the officers

manuf actured the exigent circunstances and therefore cannot rely

13 Officer Yaghnam also testified that he feared Robinson's

escape. Qur conclusion that the officers reasonably believed
that a delay in procuring a warrant would risk the destruction
of evidence is alone sufficient to give rise to exigency. e

therefore need not decide whether the officers reasonably
believed that a delay in procuring a warrant would enhance the
i keli hood of Robinson's escape.
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on them This court has recognized that police officers may not
benefit from exigent circunstances that they thenselves create.
Id., 928 n.7. However, we disagree with Robinson that the
officers inpermssibly created the exigent circunstances nerely
by knocking on his door and announcing their presence. "[ W hen
| aw enforcenent agents act in an entirely |awful manner, they do

not inpermssibly create exigent circunstances.” United States

v. MacDonal d, 916 F.2d 766, 772 (2d Cr. 1990). By knocki ng on

Robi nson's door and announcing thenselves as the M| waukee
Police Departnment, an announcenent which in fact was invited by
Robi nson's question of "Wwo is it?", the officers were
conducting thenselves in an wutterly appropriate and |awful

manner . See United States v. Collins, 510 F.3d 697, 700 (7th

Cr. 2007) ("[T]here is no legal requirenent of obtaining a

14

warrant to knock on soneone's door."). Sinply because Robi nson

4 Relying instead on United States v. Ellis, 499 F.3d 686
(7th Cr. 2007), see dissent, ¢9172-77, the dissent makes no
mention of United States v. Collins, 510 F.3d 697 (7th Gr.
2007), the nore recent Seventh Circuit decision in which the
court favorably cited United States v. MacDonald, 916 F.2d 766,
772 (2d Gr. 1990). Collins, 510 F.3d at 700. In Collins, the
Seventh Circuit distinguished its set of facts, where there was
"no evidence that the officers heard the sound of running feet,"
id. at 699, from those in MicDonald, in which the Iaw
enforcenment agents heard the sound of shuffling feet frominside
the apartnment. 1d. at 700 (citing MacDonald, 916 F.2d at 771).
The Seventh Circuit in Collins agreed that suppression of the
evidence would not be justified under the facts of MacDonal d.
| d.
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chose to respond to the officers' |awful conduct by running from
the door, thereby leading the officers to believe that he would
destroy evidence, does not nean that we ought to overlook the

exi gent circunstances. See MacDonald, 916 F.2d at 771 ("Exigent

circunstances are not to be disregarded sinply because the
suspects chose to respond to the agents' [|awful conduct by
attenpting to escape, destroy evidence, or engage in any other
unl awful activity."). It was not the officers' knock and
announcenent that created the exigent circunstances. To hold
otherwse would defy the very standard of reasonableness
considered to be the "ultimate touchstone of the Fourth

Amendnent . " See Brigham CGty, 547 U S at 403. Rat her,

Robi nson's choice to run from the door created the exigent
circunstances that justified the officers' warrantless entry.

133 To conplete our analysis, we conclude that once inside
the apartnment, the officers lawfully seized the evidence in
plain view and arrested Robinson. Once inside, the officers
identified a strong odor of burnt marijuana and observed | oose
marijuana in plain view on the coffee table, both facts that

Robi nson hi nsel f conceded. O ficer Yaghnam also testified that

Moreover, in its discussion of the Seventh GCrcuit's
earlier decision in Ellis, see dissent, 1Y72-77, the dissent
| eaves out the key facts that distinguish the conplicated
analysis in Ellis from the facts of this case. Anmong ot her
things, in Ellis, the police officer who kicked in the side door
made no showing to differentiate the novenent he heard inside
the home from the reasonable type of novenent that could be
found in any home following a knock at the door. 499 F.3d at
691.
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a digital scale and box of sandwi ch baggies were in plain view
on the kitchen counter. The officers were well wthin their
rights to seize the marijuana, digital scale, and sandw ch

baggies in plain view See Harris v. United States, 390 U S

234, 236 (1968) ("It has long been settled that objects falling
in the plain view of an officer who has a right to be in the
position to have that view are subject to seizure and may be

introduced in evidence."); State v. Johnston, 184 Ws. 2d 794,

809, 518 N W2d 759 (1994). Moreover, O ficer Yaghnam was
entitled to arrest Robinson because the evidence in plain view
gave him probabl e cause to believe that Robinson had commtted a

crinme. See United States v. Hensley, 469 U S. 221, 235 (1985);

Johnston, 184 Ws. 2d at 809. Finally, Oficer Yaghnam lawfully
searched Robinson's person incident to arrest and seized the
| arge amount of currency and Robinson's cell phone. See Ws.
Stat. 8§ 968.11 (2007-08); Chinel v. California, 395 U S. 752

763 (1969).

| V. CONCLUSI ON

134 Assumng wthout deciding that the commtnment order
for unpaid fines did not constitute an arrest warrant and
therefore was insufficient to permt the police officers' |awf ul
entry into Robinson's apartnent, we conclude that t he
warrantless entry was neverthel ess reasonable because it was
supported by probable cause and justified by exi gent
ci rcunst ances. First, we determne that the police officers’
warrantless entry into Robinson's apartnent was supported by
pr obabl e cause. Because the officers corroborated each of the
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three prelimnary details provided by the anonynous informant,
it was reasonable for the officers to then believe, as the
informant had alleged, that evidence of illegal drug activity
woul d probably be found in Robinson's apartnent. Second, we
conclude that the police officers’ warrantless entry into
Robi nson's apartnment was justified by exigent circunstances.
Once Robinson was aware of the officers' presence outside his
door and footsteps were immediately heard running from the door,
the officers reasonably believed that Robinson would destroy
evidence of his illegal drug activity. Finally, we conclude
that once inside the apartnent, the officers lawfully seized the
evidence in plain view and arrested Robi nson.

By the Court.—Fhe decision of the court of appeals is

af firned.
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135 ANN WALSH BRADLEY, J. (di ssenting). Today, this
court decides three cases, each of which involves a search of a
M | waukee home where police officers have sonme suspicion of drug
activity but have not procured a warrant. In each of these
three cases, a mpjority of this court refuses to suppress the
evi dence because it concludes that one of the narrowy drawn and

carefully delineated exceptions to the warrant requirenent

appl i es.
136 In State v. Artic, 2010 W 83, _ Ws. 2d _, B
N.W2d __ , officers knock at the front door of a suspected drug

house, and when the resident fails to answer, the officers kick
down the door. Wth guns drawn, they knock on an internediate
door on the second floor, and the honmeowner answers. Al t hough
the homeowner disputes that he consented to the search, this
court determnes that he <consented, that his consent was
voluntary, and that the consent exception to the warrant
requi renent applies.

137 In State v. Pinkard, 2010 W 81, = Ws. 2d

NwW2d __ , five drug unit officers arrive at an apartnment after
an anonynous tipster alerts police that there are drugs, a
scal e, and noney present. After the officers knock, announce
their presence, and wait for 30 to 45 seconds, they then proceed
to enter the residence out of concern for the welfare of the
occupants. Al though the testinmony does not reveal that the
officers were concerned about the possibility of an overdose,

this court concludes that hypothetically, an officer could
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reasonably be concerned that [the occupants] may have overdosed
on drugs." Id., 9135. Therefore, it determnes that the
community caretaking exception to the warrant requirenent
appl i es.

38 In this case, at |east seven officers arrive at an
apartnment to perform a "knock and tal k" after an anonynous tip
provi ding unspecified allegations that the resident is dealing
drugs out of the apartnent. Oficers confirmthat the resident
is in the apartnment, the resident fails to open the door, and
the officers hear running footsteps. They then proceed to Kkick
down the door. This court determ nes that because the resident
is aware of the officers' presence, he has every incentive to
intentionally destroy evidence. Under these facts, it
determines that the exigent circunmstances exception to the
war rant requirenent applies.

139 Courts should refrain from "effectively creat[ing] a
situation in which the police have no reason to obtain a warrant
when they want to search a honme with any type of connections to

drugs.” See United States v. Ellis, 499 F.3d 686, 691 (7th Gr.

2007) . Yet, the intersection of these three cases could |ead
one to conclude that when officers have a generalized suspicion
that drug activity is occurring in a hone, they need not go
through the trouble of procuring a warrant. Rat her, they need
only execute a knock and tal k.

140 If the suspect opens the door, that suspect nay be

found to have voluntarily consented to the search. If the

suspect refuses to open the door and officers hear novenent
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i nsi de, there my be exigent <circunstances due to the

possibility of the destruction of evidence. If no one answers

the door, concern for the well-being of the occupants of what
sounds |like a drug house may justify entry under the conmunity
car et aker excepti on.

41 1 am concerned that this case, along with the other
two cases decided today, dilute the Fourth Anendnent by all ow ng
the knock and tal k procedure to justify warrantless entry. Both
| aw enforcenent officers and courts alike should be m ndful that
the knock and tal k technique rests on constitutionally thin ice.

42 1n examining the facts of this case, | conclude that
the majority errs in determning that probable cause and exigent
ci rcunst ances were present here. Because | determne that the
warrantless search of Robi nson's  apart nment violates the
constitutional protections guaranteed by the Fourth Amendnent, |
respectfully dissent.

I

143 The mjority correctly acknow edges that the State
bears the burden of denonstrating that this warrantless hone
entry was supported by probable cause and justified by exigent
ci rcunst ances. Majority op., 924. It determines that prior to
breaki ng down the door to Apartnment 8, the officers had probable
cause to believe that evidence of illegal drug activity would be
found in the apartnent because the officers had corroborated
three of the four details provided by the anonynous tipster:
Robi nson's nane, address, and cell phone nunmber. 1d., 1126, 29.

Al though it recognizes that the only details corroborated were
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i nnocent, it suggests that the "specificity" of the anonynous
informant's information and "the fact that he personally wal ked
into the police station" supported his credibility. 1d., 9128.
144 The majority further det erm nes t hat exi gent
ci rcunst ances were present because, once Robinson was aware of
the officers' presence and his footsteps were heard running from
t he door, a reasonable officer would believe that Robinson woul d
destroy evidence. Id., 931. The majority acknow edges that
of ficers cannot justify a home entry due to exigent
ci rcunstances that they thenselves create. Id., 932 However

citing United States v. MicDonald,! the najority asserts that

officers do not inperm ssibly create exigent circunmstances when
they are acting lawfully. Majority op., 932 Because officers
may lawfully execute a warrantless knock and talk, the mpjority
concludes: "It was not the officers' knock and announcenent that
created the exigent circunstances."” Id. Rather, it was
"Robinson's choice to run from the door"™ that <created the
exigency. ld.

145 When officers choose to execute a knock and talk
rat her than seeking a warrant, they are on constitutionally thin
ice. The mpjority fails to recognize this thin ice, and instead
ratifies this warrantless search.

46 In determning that probable cause and exigent

ci rcunst ances exi sted under these facts, the majority makes two

distinct errors that "cut[] away the core of the Fourth

! United States v. MacDonald, 916 F.2d 766, 771 (2d Cr.
1990) .
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Amendnent's protections, in a way the Suprene Court has never
sanctioned[.]" United States v. Juan Benet Johnson, 170 F. 3d
708, 718 (7th Gr. 1999). First, the mpjority dilutes the

requi renent that officers assess the reliability of an anonynous
tip. Second, it fails to give neaning to the rule that officers
cannot benefit from exigent circunmstances that they thenselves
create.

47 | address first the constitutional inplications of the
knock and talk technique. Then, | address in turn the two
distinct errors of the ngjority that cut at the core of Fourth
Amendnent protections.

|1
148 The home occupies a special place in Fourth Anendnent

jurisprudence. Welsh v. Wsconsin, 466 U S. 740, 748 (1984)

Warrantl ess searches of hones are presunptively unreasonable.
ld. at 748-49. In 1948, the United States Suprene Court
cogently described the rationale for requiring officers to
procure a warrant prior to entering a hone. It enphasized the

role of the neutral and detached magi strate:

The point of the Fourth Amendnent, which often is not
grasped by zealous officers, is not that it denies |aw
enforcenent the support of the usual inferences which
reasonable nen draw from evidence. Its protection
consists in requiring that those inferences be drawn
by a neutral and detached nmagistrate instead of being
judged by the officer engaged in the often conpetitive
enterprise of ferreting out crine.

Anne Johnson v. United States, 333 U. S. 10, 13-14 (1948).

149 Here, as wth the other tw cases decided today,

officers engaged in the conpetitive enterprise of ferreting out
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crinme chose not to seek a warrant. Instead, they opted to go to
a suspected drug house and performa "knock and tal k.™

150 A recent commentator has posited that perfunctory
review by courts of |aw enforcenent's use of the knock and talk
procedure to circunvent the warrant requirenment "has severely
limted the Fourth Anmendnent protection afforded to hones,
despite the Suprenme Court's stance that honmes are heavily

protected.” Craig M Bradley, "Knock and Tal k" and the Fourth

Amendnent, 84 Ind. L.J. 1099, 1099 (2009). He asserts that the
"*[kl]nock and talk' has becone a talisman before which the
Fourth Amendment 'fades away and disappears.'" 1d. at 1127.2

151 Likewi se, courts have been critical of the knock and

tal k procedure. In Hayes v. State, 794 N E. 2d 492, 497 (Ind.

App. 2003), the court opined that "[k]nock and talk mght nore
aptly be named 'knock and enter,' because it is wusually the

officer's goal not nerely to talk but to conduct a warrantless

2[Tlhere is a large swath of police activity that
intrudes into dwellings that has been w dely allowed
by the courts and that often renders the search and
arrest war r ant requi renents nugatory. . . . Under
"knock and talk," police go to people's residences,
with or wthout probable cause, and knock on the door
to obtain plain views of the interior of the house, to
guestion the residents, to seek consent to search,
and/or to arrest wthout a warrant, often based on

what they discover during the "knock and talk." \Wen
conbined with such other exceptions to the warrant
requirenent as "plain view," consent, and search
incident to arrest, "knock and talk" is a powerful

i nvestigative technique.

Craig M Br adl ey, "Knock and Talk" and the Fourth
Amendnent, 84 Ind. L.J. 1099, 1099 (2009).
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search of the premses.” It explained that "[w]hile not per se
unl awful , the knock and tal k procedure 'pushes the envel ope' and
can easily be msused." 1d.

52 It is curious that the mpjority chooses to explain the
knock and talk procedure with a quotation from the Seventh

Circuit case United States v. Juan Benet Johnson, 170 F.3d 708.

See mpjority op., Y7 n.5.° The Johnson court was critical of the
use of the knock and tal k procedure by M| waukee police officers
who | acked probable cause to secure a warrant. It explained:

"W do not hold today that the 'knock and talk' technique is

automatically unconstitutional. Nevertheless . . . the police
t hensel ves mnust recognize the inherent limts in this nore
informal way of proceeding." 1d. at 720 (enphasis added).

153 The Seventh Circuit is right. Law enforcenent

officers nmust recognize the limtations of this nore informnal

%1In United States v. Juan Benet Johnson, 170 F.3d 708, 711
(7th Cr. 1999), the court explained that the knock and talk
procedure was often enployed by officers in the hopes that they
woul d be able to conduct a warrantl ess hone entry:

[I]n a "knock and talk," the police approach a house
or apartnment in which they suspect drug dealing is
occurring. They listen outside the door for a brief
period of tinme, and then they knock on the door and
attenpt to persuade whoever answers to give them
perm ssion to enter. |f consent is forthcom ng, they
enter and interview the occupants of the place; if it
is not, they try to see from their vantage point at
t he door whether drug paraphernalia is in plain view
If it is, then they made a warrantless entry. As this
description nmakes plain, the "knock and talk"
procedure typically does not involve the prior
i ssuance of a warrant.
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way of attenpting to gain entry to a hone. The three cases
deci ded today denonstrate that this court as well nust recognize
the limtations of the knock and tal k procedure.

54 In any given case, there is a tenptation to stretch

and twi st the exceptions to the warrant requirenent to fit the

facts. Oten, the court will explain that the case presents a
"close call,” but an exception to the warrant requirenent
appl i es. The exception stretches a little further, and next
time it will likely be stretched again. Over tine, the narrowy

defined exceptions to the Fourth Anendnent becone the rule.

155 A court that it is unwilling to provide a check on
unconstitutional evidence gathering does a disfavor to |aw
enforcement and citizens alike. It abandons its role and sends

the clear nessage to | aw enforcenent that no one is at the helm

Wen the players on a team learn that the referee wll never
call foul, there remains little incentive to play within the
rul es.

156 Despite reiterating that warrantless searches are
presunptively unreasonable, this court has suppressed evidence
procured during a warrantless hone search only two tinmes in the
| ast 10 years.?

Today, this court ratifies three nore warrantless hone
searches, based on three different exceptions to the warrant
requirenent. Wth this track record and the failure of the

courts to place neaningful limtations on the knock and talk

4 State v. Sanders, 2008 W 85, 311 Ws. 2d 257, 752
N.W2d 713; State v. Knapp, 2005 W 127, 285 Ws. 2d 86, 700
N. W 2d 899.
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technique, | fear that the presunption that warrantless hone
searches are unreasonabl e has becone an exanple of a rule that
has been swall owed by its exceptions.

11

157 The nmajority errs when it dilutes the requirenent that
of ficers assess the reliability of an anonynous tip. It relies
heavily on the fact that the informant jeopardized his anonymty
by wal king into the police station, rather that relaying the tip
over the phone. Mjority op., 928.

158 Yet, that fact alone is not sufficient indicia of
reliability to establish probable cause. W sconsin courts
require additional evidence of the reliability of a tip even
when it conmes from a confidential informant, known to police
officers, who has provided reliable information in the past.

State . Ronero, 2009 W 32, 926, 317 Ws. 2d 12, 765

N. W2d 756. | ndependent corroboration of the reliability of the
tip is required.

159 The mmjority is correct t hat corroboration of
i nnocent, although significant details may provide indicia of
the reliability of an anonynous tip. | agree with the majority
that Robinson's nane, addr ess, and tel ephone nunber are
"innocent" details corroborated by the officers prior to their
decision to kick in Robinson's door.

160 However, the corroboration of innocent details is not
enough. To support a determ nation that the anonynous i nformnt

is reliable, the details nust also be "significant."
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61 Unlike the mmjority, | cannot conclude that the
details about Robinson's nane, address, and cell phone nunber
are "significant." Various individuals likely have access to
this type of identifying information about all of us.

62 The innocent details provided by this anonynous
informant are a far cry from the innocent details that the

Suprene Court relied on in Illinois v. Gates, 462 U S. 213

(1983), to corroborate an anonynous tip. In Gates, an anonynous
letter asserted that Gates was planning a trip to Florida to
pick up drugs, and the letter provided details, including date,
time, and node of transportation, of this trip. Id. at 213.
The letter's detailed predictions were corroborated by the
authorities. Based on these corroborated details, a nmgistrate
issued a warrant to search Gates' car. Id. On review, the
Suprene Court indicated that the tipster had insight into Gates'
pl an. The Court explained: "It is enough, for purposes of
assessing probable cause, that <corroboration through other
sources of information reduced the chances of a reckless or
prevaricating tale, thus providing a substantial basis for
crediting" the anonymous tip.> |d. at 244-45.

163 Simlarly, in State v. WIlianms, an anonynous caller

described the scene of a purported crine in great detail,
including the location of the vehicle, a general description of
the vehicle, and the layout of the surroundings. 2001 W 21
139, 241 Ws. 2d 631, 623 N W2d 106. The police arrived four

> Unlike an officer's on-t he- spot pr obabl e cause
determ nati on, an i Ssui ng-magi strate's pr obabl e cause
determnation is presunptively reasonabl e.

10
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mnutes later and corroborated those details. Because the
caller could describe the scene with such specific detail, it
was reasonable to conclude that the caller was recently at the
scene and in a position to observe the illegal activity. The
WIllianms court explained that its decision conformed with Gates,
because "[w] here other indicia of reliability exist, predictive
information is not necessary to test an anonynous tipster's
veracity[.]" 1d., f42.

164 In both Gates and WIllians, the corroboration of

i nnocent but significant details provided indicia of reliability
for the wuncorroborated assertions of crimnal conduct. The
"corroboration” in this case is of an entirely different nature.
The fact that the anonynous informant accurately provided
Robi nson's identifying information is not indicia that the
informant has insight into any crimnal behavi or. I t
corroborated only that the anonynous informant knew Robi nson, or
per haps knew of Robi nson.

165 Reasonabl e suspicion is a |ower standard than probable
cause. Yet, the Court has held that the kinds of innocent
details provided here are insufficient to establish reasonable
suspi cion  of crim nal conduct . Rat her than containing
"significant” details, the anonynous tip in this case |ooks |ike

the type of "bare-bones tip" that was rejected in Florida v.

J.L., 529 U. S. 266 (2000).
66 In J.L., an anonynous caller reported to the M am -
Dade Police that "a young black nale standing at a particul ar

bus stop and wearing a plaid shirt was carrying a gun." 1d. at

11
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268. Oficers corroborated details about the suspect's
identity, but they frisked the young nman wi thout corroborating
that he was carrying a gun. The State argued that "the tip was
reliable because its description of the suspect's visible
attributes proved accurate: There really was a young black male
wearing a plaid shirt at the bus stop."® Id. at 271

167 The Court determned that "the Fourth Anendnent is not
so easily satisfied.” Id. at 273. It explained that an
anonynous tip accurately describing the suspect's |ocation and
appearance "is of course reliable in this limted sense: It wll

help the police correctly identify the person whom the tipster

means to accuse. Such a tip, however, does not show that the
ti pster has know edge of concealed crimnal activity." |d. at
272. To constitute reasonable suspicion, a tip nust "be
reliable in its assertion of illegality, not just in its
tendency to identify a determ nate person.” Id.

168 Simlar to the tip in J.L., the anonynous tip here
provided information sufficient to identify the person that the
tipster neant to accuse. However, it did not denobnstrate that
the tipster had any know edge of concealed crimnal activity. |

concl ude that corroboration of innocent details provided by this

® Similarly, an amici argued that "a stop and frisk should
be permitted 'when (1) an anonynous tip provides a description
of a particular person at a particular location illegally
carrying a concealed firearm (2) police pronptly verify the
pertinent details of +the tip except the existence of the
firearm and (3) there are no factors that cast doubt on the
reliability of the tip. . . .'"" Florida v. J.L., 529 U S. 266
271 (2000).

12
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bare-bones tip did not provide these officers with reasonable
suspi ci on, much | ess probabl e cause.
|V

169 Like its determnation about probable cause, the

majority's anal ysi s of exi gent ci rcunst ances is al so

inconpatible with controlling law. The nmajority recogni zes that

under Wsconsin law, officers cannot justify a warrantless hone

entry based on exigent circunstances that they create. See

State v. Hughes, 2000 W 24, 928 n.7, 233 Ws. 2d 280, 607

N.W2d 621 ("It is also inportant to note that this is not a
situation in which the exigency was created by the police
t hensel ves, which would generally not justify a warrantless
search of a hone.") However, citing a Second Circuit opinion
that has been roundly criticized,’ the najority determ nes that
"when | aw enforcenent agents act in an entirely |awful manner,
they do not inpermssibly <create exigent circunmstances.”

Majority op., 932 (citing United States v. WMacDonald, 916 F.2d

766, 771 (2d Gir. 1990)).

" United States v. MacDonald, 916 F.2d 766 (2d Cir. 1990).
In dissent, Judge Kearse concluded that "[w] e should not endorse
such contrivances by |aw enforcenent officials in their efforts
to circunvent the Fourth Anmendnent's warrant requirement."” |d.
at 776. The dissent's analysis was cited and adopted in United
States v. Coles, 437 F.3d 361 (3d Gr. 2006). The Fifth Crcuit
and the Seventh Circuit have also rejected the assertion that
of ficers do not nanufacture exigent circunstances when they are
in a lawful place. See United States v. Richard, 994 F.2d 244
(5th Gr. 1993); United States v. Ellis, 499 F.3d 686 (7th Cr.
2007) . See also Jacqueline Bryks, Exigent Circunstances and
Warrantl ess Hone Entries: United States v. MacDonal d, 57 Brook.
L. Rev. 307, 312 (1991) (concluding that "the Second G rcuit
should revisit this area in order to shape an exigent
circunstances exception nore consistent with the Fourth
Amendnent . ") .

13
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70 The nmgjority's logic appears to be as follows: W know
t hat of ficers cannot benefit from manufacturing exigent
ci rcunst ances, thereby circunventing the warrant requirenent.
However, MacDonald holds that officers do not manufacture
exi gent circunstances when they are in a |awful place. G ven
that the officers were executing a lawful knock and talk, it
must not have been their knock and announcenent that created the
exigency. Mjority op., 132. Therefore, soneone else mnmust have
created the exigency. It must have been Robinson, who invited
the police to announce their presence by asking "Wwo's there?"
and who ran fromthe door rather than answering it. 1d.

171 The MacDonal d decision is not supported by the |aw of
W sconsi n. See Hughes, 233 Ws. 2d 280, 928 n.7. Further, it

is contrary to the case law of the Seventh Circuit and other
jurisdictions.
72 1n a recent decision, the Seventh Crcuit explained

that it is lawmful "for the governnent to knock on the front door

of [a] home and ask to come in." Ellis, 499 F.3d at 692.
However, "once [the resident] said no, the governnent could not
save its case by kicking in the side door." |Id.

173 The facts in the Ellis case are very simlar to the

facts before the court today. There, five M| waukee officers
decided to perform a knock and talk at a suspected drug house.
When officers arrived at the hone, they knew that the registered
occupant had two prior drug convictions and that an unknown drug

supplier had visited the house a week earlier. Id. at 690.

14



No. 2008AP266- CR. awb

Ellis answered the door, but he refused to consent to the
officers' warrantless entry. 1d. at 688.

174 Oficer Lopez was identified as the officer who was
standing at the side of the house. 1d. The facts reflect that
what he heard was not nere novenent in the house. 1d. Rather,
he heard "a person running up and down the stairs.” Id.
"Hearing [the] novenent, Oficer Lopez concluded that the
occupants in the home were trying to destroy drugs." 1d. He
made the decision to break down the door and enter to prevent
t he destruction of evidence. I|d.

175 The Seventh Circuit held that, under those facts, the
officers could not justify their warrantless honme entry based
upon an exigency that +they had created by informng the

occupants of their presence:

It was the governnment's decision to inform the
occupants of the 40th Street hone that they were
targets of a governnent i nvestigation when the
government knocked on the front door and asked for
consent to cone into the honme. The governnent took a
ganble hoping that the occupants would consent to
their entry or would open the door revealing
contraband in plain sight.

Id. at 692.

176 The court explained that "once Ellis refused to
consent, the occupants knew of the governnment's investigation of
the honme and so the government was concerned that the occupants
m ght destroy any drugs that could be in the hone." Id. It
acknowl edged that "[d]rugs are an easily destroyable form of
evidence and therefore an officer's suspicions may be raised

when he or she hears novenent." | d. at 691. Furt her,
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"[ k] nocking on a door wll result in novenent in any hone
because an occupant will nove to the door to see who is knocking
and possibly to answer the door." Id. However, the court
adnoni shed, "it was the governnent's choice to reveal itself to

the home occupants by engaging in a 'knock and talk’
investigation and its decision backfired." 1d. at 692.

77 "[T]lhe problem in this case,"” it explained, "is that
the officers and agents |acked a warrant when they approached
the honme and utilized tactics that, if allowed to go unchecked,
would elimnate the Fourth Anendnent warrant requirenent for a
home with any connection to drugs.” Id. at 691. "If we affirm
the district court's decision [that exigent circunstances were
present], we have effectively created a situation in which the
police have no reason to obtain a warrant when they want to
search a home with any type of connections to drugs."” Id.

178 The Third G rcuit Court of Appeals enployed a simlar
analysis in United States v. Coles, 437 F.3d 361 (3d Cr. 2006).

There, officers were conducting surveillance on a notel room due
to suspected drug activity. After knocking on the door and
announcing their presence, they heard the "sounds of rustling
and running footsteps,” and they attenpted to open the door
using an electronic passkey. Id. at 364. Al t hough the
officers' attenpt to open the door failed, Coles eventually
opened the door and permtted the officers to enter.

179 In determning whether exigent circunstances were
present, the court enphasized that "the officers decided to

enter room 511 without a warrant."” Id. at 370. "It was that
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decision to conduct a warrantless entry and search of the room
wi t hout any urgent need to do so, that inperm ssibly created the
very exigency relied upon by the government in this case." |1d.
180 The Third Circuit concluded that the officers could
not justify their entry with an exigency that did not exist
before officers decided to alert the occupants to their

presence:

W enphasize that the record reveals no urgency or
need for the officers to take inmmediate action, prior
to the officers' decision to knock on Coles's hotel
room door and demand entry. It is, of course, true
that once the officers knocked on the door and
announced, "open the door, this is the police," they
heard sounds indicating that evidence was being
destroyed. But that exigency did not arise naturally
or from reasonable police investigative tactics. Qite
to the contrary, the officers, after their pretextual
announcenents had failed to gain entry to room 511,
deliberately created the exigency by knocking on the
door to room 511 and denandi ng entry.

Id. at 371.

181 Like these other courts, | conclude that the MacDonal d
anal ysis, which has not been previously adopted in Wsconsin,
does not adequately safeguard Fourth Anmendnent rights. Because
| conclude that the officers did not have probable cause and any
exi gency that existed when Robinson refused to open the door was
created by the police, I determ ne that the exigent
ci rcunstances exception to the warrant requirenent does not
apply. The warrantless search of Robinson's apartnent was
unconstitutional, and the evidence seized during this search
shoul d be suppressed.

182 For the reasons stated above, | respectfully dissent.
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183 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON j oi ns this dissent.
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